FUNDAMENTAL HUMAN RIGTS PROTECTION AS A PRINCIPLE IN CRIMINAL TRIAL
FUNDAMENTAL HUMAN RIGTS PROTECTION AS A PRINCIPLE IN CRIMINAL TRIAL
 
Ciprian Geo TÄNÄSESCU Viorel STEFAN
Engineer, researcher III, Research and Testing Center in Flight cipgeo@yahoo.com Command Sergeant, law degree,”Carol I”National Defense University
vstefan35@yahoo.com
Abstract: Human rights stand on the foundation of the constitutional system. The main goal of a constitution is to guarantee the freedom and the safety of the human being within all its aspects. One of the most important and efficient means of enssuring the protection and respect of human rights is the law. By definition, the law has to guarantee the rights of the citizens against any abuses, punishing those found guilty of breaking the law and reestablishing the violated rights. The involvement of the law in defending the human rights is a modern creation, connected to the very concept of the existence of these rights.
Keywords: human rights; criminal trial; International Charter of Human Rights; Universal Declaration of Human Rights
EVOLUTION OF FUNDAMENTAL RIGHTS 1. The concept of fundamental rights
The issue of human rights and fundamental freedoms and constitutional rights of citizens is regulated internally and is also subject to the rules of public international law.
The concept of human rights, as developed internationally, serves as an important support to substantiate the existence of rights and liberties idea. The concept of human rights has much wider significance than that of civil rights because human rights are universal rights applicable to all human beings, while civil rights are under their own name, specific to a particular group of people and citizens of particular state1.
To define the fundamental rights of citizenship should take into account that are subjective rights are core rights for citizens, because of their importance are listed in documents such as statements of rights, fundamental laws.
The fundamental rights of citizens, like any subjective rights is a particular faculty (possible) target a person recognized by law to adopt a certain behavior to seek legal or other appropriate topics and attitude to
Fundamental human rights as subjective rights, not deny the existence and usefulness of the fundamental rights of citizens, because although not a specific legally own any of the legal nature of their object or the fundamental rights of citizens fully justifies its existence as a category distinct from other subjective rights of the importance of economic, social and political have.
Fundamental rights are contained in the Constitution, is vested with special legal safeguards. Constitutional rules, the first in the hierarchy of legal norms and following this, is raises the strength of their legal rights over the other subjective.
Citizenship and fundamental rights of citizens to designate those rights essential for the existence of physical, intellectual and material development to ensure active participation in state leadership, fiindt guaranteed by the Constitution3.
They often use the terms right or freedom. This terminology constitutional means only one legal category that is fundamental right. From a legal right is a freedom and freedom is a right.
The Constitution uses the term as when enshrines the right to life and physical and mental integrity (Article 22), right to defense (Article 24), right to information (Article 31), the right to education (32) right to health care (33), etc.
The Constitution4 also uses the term freedom when enshrines individual liberty (Article 23) freedom of conscience (article 29) freedom of expression (article 30) freedom of assembly (article 36), etc.
If there is discrepancy between the pacts and treaties on fundamental human rights Romania is a party and domestic laws, international regulations have priority.
2. Brief history of development of fundamental rights
In Romania, Institute of Fundamental Rights was enshrined in a modern conception of the Constitution of 1866. It covered the rights and freedoms of citizens in political and legal approach to political and philosophical thinking characteristic of Western Europe in the first half of the nineteenth century.
Title II of the Constitution was suggestively titled „On the rights of Romanians” and had a high social and political rights, as stipulated – it is true, in a declarative, formal – essentially democratic rights at the time. The constitution enshrined, inter alia, freedom of conscience, of education, freedom of press and assembly. All Romanians were declared „equal before the law without discrimination and the duty to contribute to taxes and public duties.” She also established the fact that individual freedom is guaranteed, one can not be arrested except by a reasoned judicial warrant, and had communicated the reasons for arrest or more than 24 hours after arrest. Particular emphasis is given to private property, expropriation is not permitted except in the public interest and only „after a fair and prior compensation.”
Constitution of 1923, driven directly to the development needs of society in a state of law5, introduced new principles to the Constitution of 1866, such as:
• to establish the national unitary state (Article 1);
· inclusion of universal suffrage (64);
· Senators establishment of law (61)
· introduce the concept of social function of property (Article 17);
· State commitment to social protection (Article 21)
· the principle of legality and rule of law as the foundation of the state.
In Article 8 stipulated that „all Romanians, regardless of ethnic origin, language or religion, are equal before the law without discrimination and the duty to contribute to taxes and public duties.” According to Article 21 of the Constitution „all factors of production enjoy equal protection.”
The 1938 Constitution, adopted on 20 February 1938 at the initiative of King Carol II, replaced the 1923 Constitution, the institution set of principles and some constitutional changes, such as emphasizing individual limiting factor for expansion of state power and concentration of political power in the hands of the King.
Socialist Constitutions in 1948, 1952 and 1965 have legalized serious deviations from democratic principles, the Romanian socialist constitutional system with the following features6:
–    Renunciation of the principle of separation of powers principle and replacing it with the fullness of unity and power;
–   Political pluralism replace a one-party monopoly;
–   The subordination of all one-party state apparatus;
–    Concentration of decision state -legislative and executive – in the hands of a small elite and by the influence of the judiciary;
–   The restriction of rights and freedoms and individual subordination to the state;
–   Absolutization class struggle and its extension to all opponents of the working class, you actually have a single party;
–   Presentation of group interests to social interests of the whole society and direct the efforts of all social forces to achieve them, but the benefit of minority political group;
–   Institutionalization of intervention and state control of economic life and sociopolitical
–   A new type of „democracy” found in Western parliamentary democracy, demagogic and attract higher levels on the formal political leadership at central and local levels.
Regarding ownership, the Constitution of 1948 established the legal instruments for the transfer of goods from private property into state property, which is nationalization and expropriation.
Nationalization was conceived as a legal process by which an entire class of means of production could be transferred, by law, the state-owned private property.
The expropriation was a legal process by which, by means of an individual legal act of the competent state body, a good may be determined by past forced to pay compensation of property of persons determined, socialist property, to carry out a public works or actions7.
The right to life, the main human right to other related rights, has been seriously breached, the regime systematically denying ratification of international documents that prohibited the death penalty.
Freedom of movement has undergone many restrictions both in terms of movement within the country and travel abroad. In the personal freedom to establish residence in accordance with their wishes, Decree No.68 of 20 March 1976, did not allow the residence in 14 cities reported a number of large cities.
Freedom of association was limited to official organizations, any other type of association, contrary to the principles of communism, is prohibited.
With regard to electoral rights, despite conceding the election law and system of elections with several candidates for central and local organs of power, all candidates are in competition had the same political platform.
WARRANT TO INTERNATIONAL HUMAN RIGHTS DOCUMENTS
Main international documents on human rights character of universality were adopted after the Second World War under the auspices of the United Nations. These acts underlying the entire legal machinery of international human rights. They influence national legislation of the states that matter, their provisions being international standards of human rights.
United Nations Charter was adopted in order to create conditions necessary to maintain international peace and security, justice and respect for obligations arising from international treaties. In achieving these goals, it reaffirms faith in fundamental human rights, the dignity and worth of the human person, in the equal rights of men and women and of nations large and small8.
On the basis of United Nations Charter and the resultant new concept of human rights, the UN General Assembly proclaimed the Universal Declaration of Human Rights, as the first international instrument on human rights. It has acquired a special political and legal importance over time because of the values it promotes and defends.
International Charter of Human Rights is the name under which UN documents meet key international documents on fundamental human rights. These documents are: the Universal Declaration of Human Rights of 1948, two international pacts on human rights and the 1976 Optional Protocol to the Covenant on Civil and Political Rights9.
Universal Declaration of Human Rights is the first comprehensive document in the sphere of human rights adopted by a universal international organization. Due to legal and political importance acquired over time, the Declaration is with Magna Carta, the French Declaration of Rights and Declaration of Independence of America, an important milestone in mankind’s fight for freedom. Although contained in a not always systematically Declaration has undeniable merit of being proclaimed as a wide range of fundamental rights and freedoms. In terms of scope of these rights and freedoms, the Universal Declaration is much broader and more complex than any other human rights declaration drawn up at that time in terms of national legislation.
Universal Declaration is not a treaty. It was adopted by the UN General Assembly that resolution having the force of law. Its purpose, according to the preamble is to provide a common understanding of the fundamental rights and to serve all peoples and nations as a common standard of achievement10.
Universal Declaration contains two categories of rights: civil and political rights on the one hand and economic rights, social and cultural rights, on the other side.
Universal Declaration proclaims the following civil and political rights: the right of everyone to life, liberty and security of person and no one shall be subjected to torture or to inhuman or cruel, inhuman or degrading all men are equal before the law and equal right to be protected by it, no one can be arrested, detained or exiled arbitrarily, any person may be heard in a fair and public hearing by an independent and impartial tribunal, any person accused of committing a crime is presumed to be innocent until his guilt was not proven, by law, no one will be sentenced for actions or inactions at the time of their commission, not a crime and no one shall be subjected to arbitrary interference with his private life, in terms of family, home or correspondence, nor to attacks upon his honor or reputation, the right to free movement, right to political asylum, the right to a nationality of every man, man and woman have the right to marry and to found a family , right to property and not to be arbitrarily deprived of it; human right to freedom of thought, conscience and religion, freedom of opinion and expression, freedom of peaceful assembly and association, the right of everyone to take part the government of his country and the right of access to public office11.
In terms of economic, social and cultural rights under the Universal Declaration are as follows: the right to social security, right to employment, fair working conditions and protection against unemployment, the right to equal pay for equal work, a just and favorable remuneration that would ensure him and his family an existence worthy, the right to form unions, the right to rest and leisure and periodic holidays, paid, mother and child are entitled to a benefit and social assistance; right to education, the right of everybody to take part freely in cultural life of his community and his moral and material interests resulting from scientific production, its literary or artistic.
International Covenants on Human Rights adopted by UN General Assembly in 1966, moving then a decade until they come into force in 1976.
The two pacts contain some common provisions. Thus, in their preamble states the general principle that „recognition of the inherent dignity of all human family and their equal and inalienable rights is the foundation of freedom, justice and peace in the world” (paragraph 1). Also common is the provision and the obligation of States Parties to ensure equal rights of men and women. They also prohibit discrimination based on race,  culture,  sex,  language, religion, political or other opinion, national or social origin, property or birth.
Given the status of the Treaty, these pacts establish legal obligations for States Parties, thus recognition issues and the rights guaranteed by the two pacts representing issues of international concern.
Covenant on Civil and Political Rights, enshrines more rights than the Universal Declaration and with more specificity. Next we mention some of these rights:
a)       Right to life
b)      The prohibition of torture, punishment or cruel, inhuman or degrading treatment.
c)       c) Prohibition of slavery, slave trade and forced labor (Art. 8);
d)  Human right to liberty and security of person
e)  No one shall be imprisoned merely because it is unable to fulfill a contractual obligation
f)   The right of every person to freedom of movement and to freely choose their residence
g)  An alien may be expelled only on decisions taken in accordance with the law
h) All people are equal before the court and courts of justice
i)  No person shall be sentenced for actions or omissions which do not constitute an offense under national or international law, when acts were committed
j) prohibits arbitrary or unlawful interference in private life of man, in that of his family, home and correspondence, to be unlawful harm the honor and reputation
k) human right to freedom of thought, conscience and religion
l) one should not suffer because of his views
m) The right to peaceful assembly n) Any child without any discrimination, has the right to protection from his family, society and state
o) The right of persons belonging to ethnic, religious or linguistic minorities to have in common with other members of their group, their own culture, to profess and practice their own religion and use their own language.
International Covenant on Civil and Political Rights has established a Human Rights Committee, composed of 18 members. They are elected by States Parties to the Covenant for a term of four years and may be reelected. States Parties are required to submit to the Committee reports on measures adopted by them for the application of rights under the Covenant. The Committee has the power to investigate reports of states and to present his reports also include general observations.
International Covenant on Civil and Political Rights has been supplemented by two optional protocols.
The first is on the Optional Protocol to the International Covenant on Civil and Political Rights. This treaty adopted by the UN General Assembly as a separate document, was developed to supplement the measures to achieve the goals of the Covenant.
The second is the Optional Protocol to the International Covenant on Civil and Political Rights concerning the abolition of the death penalty, adopted by UN General Assembly in 1989. To this end it provides, first, that once a State ratifies the Protocol, any person within its jurisdiction will not be executed and secondly, that each State Party must take appropriate action to abolish the death penalty in any territory under its jurisdiction. The Optional Protocol does not allow reservations to its provisions, but allows for capital punishment in time of war, military-related crimes (Article 2).
International Covenant on Economic, Social and Cultural Rights contains a longer list of rights and broader economic, social and cultural than the Universal Declaration.
He recognizes the following rights: right to work, the right to enjoy just and favorable working conditions, the right to form and to join trade unions, the right to social security including social insurance, the right to family protection, the right to standard of living,  the right to enjoy the highest attainable standard of physical and mental health, rights to education, right to participate in cultural life.
States ratifying the pact are required to take measures to best use their available resources in order to achieve progressively the full achievement of these rights (art. 2).
Covenant requires States parties to submit reports on measures they have adopted and the progress made in respect of rights (Article 16). These reports are addressed to UN Secretary General transmit them to the Economic and Social Council of the Organization.
Besides the International Bill of Rights, UN adopted over time a significant number of treaties that address specific types of human rights violations. Below we present some of these treaties.
Convention on the Prevention and Punishment of the Crime of Genocide was adopted by the UN General Assembly in 1948, which resulted in the extermination of millions of Hebrew and other members of national groups during the Second World War.
Convention says that genocide is a crime under international law, whether committed in peacetime or wartime. War crimes differ from mere violation of international law, the latter drawing a government liability for any damage arising without involving the criminal liability of a person, while a war crime is a serious offense for which the individual offender can be punished12.
The Convention defines genocide as certain acts committed with intent to destroy, in whole or in part, a national, ethnical, racial or religious group. Acts constituting genocide are killing members of the group, causing serious bodily or mental harm to members, deliberately imposing group conditions of life likely to cause physical destruction in whole or in part, imposing measures intended to prevent births within the group, forcibly transferring children of a group to another group.
International Convention on the Elimination of All Forms of Racial Discrimination was adopted by the UN General Assembly 1965. Convention prohibits racial discrimination, which it defines as any distinction, exclusion, restriction or preference based on race, color, descent or national or ethnic origin which has the purpose or effect of destroying or compromising the recognition, use or exercise on an equal footing, human rights and fundamental freedoms in the political, economic, social, cultural or other field of public life.
Convention condemns all propaganda and all organizations which draws on ideas or theories of superiority based on race, which justifies or encourages racial discrimination and requires states parties to adopt measures to eliminate and punish acts of discrimination13.
States Parties to the Convention must meet the following: do not commit acts or practices of racial discrimination, not encourage, not to defend or support racial discrimination practiced by a person or an organization take official measures to review national policy and government local and repeal, amend or repeal laws and regulations that lead to racial discrimination, to encourage integrationist multiracial organizations and movements.
Convention on the Elimination of All Forms of Discrimination against Women
was adopted by the UN General Assembly in 1979 and has defined discrimination against women as any distinction, exclusion or restriction based on sex which has the effect or purpose of compromise or destroy the recognition, enjoyment or exercise by women, irrespective of their marital status on an equal basis men and women, human rights and fundamental freedoms in the political, economic, social, cultural and civil or any other field.
Convention against Torture and Other Cruel, Inhuman or Cruel, inhuman or degrading treatment was adopted by the UN General Assembly in 1984 and defined torture as any act by which severe pain or suffering sharp physical or mental, is intentionally applied to a person, in particular, to obtain from her or a third person information or confession, punishing him for an act committed by it or by a third person or is suspected of having committed, or intimidating them or put pressure on a third person, or for any reason based on any form of discrimination, when such pain or suffering is imposed by an authorized public or another person acting in an official capacity or at its instigation or with his consent or acquiescence (Article 1).
Statements obtained by torture can not be invoked as evidence in a trial.
The Convention also stipulates that any victim of torture, has the right to complain and state authorities to seek redress and compensation. If the victim has died, her descendants are entitled to an allowance.
The Convention on the Rights of the Child was adopted by the UN General Assembly 1989. The Convention defines the child as every human being below the age of 18 years unless, under the law applicable to the child, majority is attained that age (article 1).
It states that the family is the natural environment for growth and welfare of children, which is why they must increase their family in an atmosphere of happiness, love and understanding.
European Convention on Human Rights, a document adopted in 1950 in the Council of Europe, European Council reaffirms that the goal is to achieve as close a union between Member States and that one means of achieving this goal is to protect human rights and development.
European Convention of 1950 covers only civil and political human rights, such as right to life of every person and no one shall be subjected to torture or to inhuman or cruel, inhuman or degrading nobody can be held in slavery or bondage nor be forced to perform forced labor, the right of every person to freedom and safety of the human right to respect privacy, family, home and inviolability of correspondence, the right to freedom of thought, conscience and religion, freedom of assembly and association, the right man and woman to start a family.
The Convention has been supplemented by several additional protocols, which include dedicating certain rights such as property rights, the right to education, no one shall be deprived of liberty on the grounds that it could not meet a contractual obligation, is prohibited forced exile own citizens and the collective expulsion of aliens, death penalty.
European Social Charter, as well as the European Convention on Human Rights was drafted under the auspices of the Council of Europe. It complements the Convention, which guarantees civil and political rights only, establishing a European system of protection for regional economic and social rights. Charter entered into force in 1965.
Charter proclaims a list of 19 categories of rights and principles, including the right to mployment, favorable working conditions, work safely, to fair remuneration, to organize trade unions and to collective bargaining. Charter enshrines the right to protection of children, youth and women employed. I also recognized the right family to social, legal and economic rights of mothers and children to social and economic protection and the right of migrant workers and their families to
protection and assistance. It also held the right to education and rehabilitation of physically or mentally handicapped persons and the right to conduct business activities in other States Parties to this Treaty.
CLASSIFICATION OF FUNDAMENTAL RIGHTS AND FREEDOMS
Modern constitutions designed by enshrining fundamental rights and freedoms to establish more effective safeguards to protect both the individual and his private life for citizens’ participation in political life and development and education of citizens.
Based on this observation, it was proposed a classification of basic human rights14.
The first category of fundamental rights is to protect the human person and her private life, can be exercised individually, collectively referred to as individual freedoms:
1.  The right to life and physical and mental integrity,
2.  Free circulation
3.  Inviolability of domicile and residence
4. Secrecy of correspondence and other means of communication
5.  Freedom of conscience,
6.  The right to information.
A second category of fundamental rights is to provide material and cultural development of people and are called socioeconomic rights:
1.  Right to work
2.  The right to health,
3.  Right to strike
4.  The right to private property
5.  Right of inheritance
6.  Right to education,
7. Violated the law by a public authority in his own right,
8. Free access to justice.
A third category of fundamental rights is intended solely to ensure citizen participation in state leadership, referred to as political rights and includes:
1.  The right to elect and be elected in local or national representative,
2.  The right to vote in referendums, etc.
A fourth category of fundamental rights
and given the name of social and political rights, may be exercised by citizens of their choice, both for their participation in state management and to ensure their material and cultural development. These social and political rights guaranteed citizens the opportunity to act without restraint in their relations with other citizens within the limits set by law. What is specific to some of these rights is that the citizen can not perform alone, such as the rights of individual liberties are grouped in the category, but only in competition with other citizens, who in this way they exercise their fundamental right ( for example, the right of association).
Because of these characteristics, the rights of this category are called public freedoms, including:
1.  Freedom of expression
2.  Freedom of religion,
3.  Freedom of assembly,
4.  Right of Association
5.  The right to petition.
With regard to equal rights, it should be considered a separate category of fundamental rights of citizens, examined so far, because its object is to all the rights guaranteed by the Constitution and laws, ensuring their application in identical terms to all citizens.
THE NATIONAL HUMAN RIGHTS PROTECTION
The means of defense, guarantee human rights and enforcement of domestic law under the national system of internal rules of the state.
Control of the constitutionality of laws is the first of the means of enforcing such rights.
It is recognized and accepted that a bill should be issued by the competent state body, within its competence, subject to legal proceedings and, in particular with the provisions of normative legal documents located above the regulatory hierarchy.
When constitutional rule was stated as a fundamental rule of law to put the issue of control and conformity with the Constitution of normative acts. This control has emerged as the natural opposite of the Constitution as fundamental law characterization time. Which is why, over time, it was review, conducted either by the court in a judicial system or by distinct and specialized judicial authority, commonly referred to constitutional courts, constitutional courts, courts of arbitration. If this control should be entrusted to Parliament, would arise some shortcomings, such as that it should be judge
in his own case and that it could be placed in a position to critique their own law.
Looking constitutions in Romania we see that were explicitly authorized by this control: High Court of Cassation and Justice, joined sections (1923 and 1938), the Grand National Assembly (1965). Constitution of 1991, Title V, entrusts the Constitutional Court scrutiny.
It is not without interest to note that Parliament, our country is not only a right but an obligation in the law, to enforce the Constitution, being supported in this by its specialized body, the Legislative Council. This, according to article 79 of the Constitution, is an advisory expert body of Parliament, which approves the draft regulations for systematic unification and coordination of all legislation. He holds the official record of its legislation.
The Legislative Council is not part of the legislative power, neither the executive nor the judiciary, he is an independent administrative authority, placed under the authority of Parliament to approve draft laws, legislative proposals that may come from the public, Members and Senators and draft ordinances and regulatory decisions of government. Opinion of the Legislative Council is an advisory opinion, which requires, however, the one who issued the draft bill to always ask him, without thereby being obliged to comply with the opinion15.
The Constitutional Court is a political-judicial body, particularly specialized and to ensure – through constitutional control – legal supremacy of the Constitution in the legal system and to fulfill other responsibilities as the fundamental law and gave them expressly and exhaustively. It is composed of nine judges appointed for nine years, which can not be extended or renewed16. The nine judges will be appointed: three by the Chamber of Deputies, three by the Senate and three by the President of
Romania. 1991 Constitution of our country provides for renewal of the Constitutional Court.
The Constitution defines the conditions to be fulfilled to be called the Constitutional Court. These conditions are: higher legal education, high professional competence and experience of at least 18 years of legal work or in higher legal education.
Settling time in nine years of office, that it does not overlap the parliamentary mandate, nor the fact that the Presidential important, especially as regards the independence of judges. Constitutional Court judges elected by secret ballot, the President, for a period of three years. The idea of permanent operation of the Constitutional Court imposed a system of periodical renewal of the judges. This combination allows the infusion of new personal experience without creating breaks in the existence of the Court, which would be inevitable breaks all judges whether the
17
mandate would end at the same time . For the operation of this principle, the Constitution stipulated that the first Constitutional Court judges are appointed for a period of 3, 6 and 9 years. President of Romania, Chamber of Deputies and the Senate shall appoint one judge for each period.
Office of judge of the Constitutional Court is incompatible with any other public or private, except for that of academic legal education. This incompatibility has named as intended independence of the Constitutional Court.
The Constitution includes protection rules of the Constitutional Court judges, so that they can achieve their mission they have unhindered. Under this protection, we can mention: the rules of accountability, independence and tenure of judges, their immunity, reservation station.
With the exceptions raised in court on the unconstitutionality of a law or ordinance,this exception will not be resolved by the court, but the Constitutional Court.
The exception may be invoked by either party, ex officio by the court and public prosecutor. Invoking exception of unconstitutionality is possible at any stage of the process (in the first instance, appeal or on appeal). Throughout the settlement of the objection of unconstitutionality, the proceedings are suspended.
The exception of unconstitutionality must be verified by the court in which it was raised, in terms of its relevance. This is because, as required by Law 47/1992, the exception should have as unconstitutional a law or ordinance or a provision of a law or an ordinance in effect which depends on the case. Otherwise the court will reject it by a reasoned     conclusion,     without     the Constitutional Court .
The Constitutional Court is ordered by the court before which the objection of unconstitutionality raised by a discharge. The conclusion will include the views of parties to support or fight the court’s view the exception and the exception and will be accompanied by evidence submitted by the parties. In situations where the exception was raised ex officio by the court, the conclusion must be substantiated, including the submissions of the parties and the evidence necessary19.
Once received at the conclusion of the Constitutional Court President will appoint a panel of judges, composed of three judges and its chairman. Then, the president will designate one of the judges as rapporteur. If the rapporteur considers that the objection is clearly unfounded or that the Court has decided in a prior review complained that the legal provision is constitutional, will notify the President for convening the panel, which may decide unanimously to reject the exception, without summoning the parties.
The trial court first takes place on a report submitted by Justice report, which was concluded before the Constitutional Court,  the  views  presented by  public authorities who have been requested administrative evidence, supporting parties, citing their and Public Ministry.
In the process the parties may be represented by lawyers with the right of audience before the High Court of Cassation and Justice.
Court decision may be appealed by the parties to the dispute only with the appeal, within 10 days from notice. The appeal will be judged by a panel composed of five judges, one of whom is chairman of the Constitutional Court or his substitute, who will preside. If the appeal is upheld, the appeal court ruling by the decision and the plea of unconstitutionality20. After deliberation, the decision is taken by majority vote. One or, where appropriate, several of the panel members, can have a dissenting opinion, arguing a decision at the end.
If the decision is upheld, the Court will rule on the constitutionality and other provisions of the Act which it has clearly can not be dissociated from the provisions mentioned in the complaint. The decision found unconstitutional a law or ordinance or a provision of a law or an existing order is final and binding.
Administrative Litigation is another way that can be used to protect human rights. This is a legal form of human rights against possible abuses of government bodies and public officials that their activity in these organs. Administrative courts is governed by article 48 par. (A) of the Constitution and the Administrative Litigation Act of 1990.
Public Administration for initiating a law enforcement organization in the rule of law. By its nature this work derived from the law must comply with the law and public administration can violate the rights belong to individuals or legal persons, thus creating legal disputes to be resolved by way of judicial activities.
The Constitution stipulates that a person injured in his right to a public authority through an administrative act or failure to resolve the legal deadline of an application is entitled to recognition of the right, annulment of the act and repair the damage.
Concerning the Administrative Litigation Law, it is particularly important for building the rule of law in our country. This law provides individuals and businesses reach an effective tool for stopping the abuses of government bodies, creating the means to restore legality violated, the re-establishment of rights and to punish those who abuse the power they use have, in connection with the issuance of administrative acts.
Judging actions brought under this Act is for the tribunal or court of appeal in the area where the applicant resides. The existence of special sections does not mean there are special administrative courts. Administrative courts and the judiciary is achieved by courts of common law, which among other departments and administrative sections. Judges who work at these stations are part of the administrative judicial body that makes up the relevant courts and High Court of Cassation and Justice21.
The Institution of Ombudsman is another means of defending human rights. In recent decades, more and more countries have introduced national legal system of parliamentary practice perceived a Swedish institution, which aims to resolve complaints by citizens who claim that their rights were violated by officials or by government authorities . It is the Ombudsman.
This institution was first established in our country’s laws in Chapter IV of the Constitution22, Article 55 stipulates that:
(1)   The Ombudsman is appointed by the Senate, for a period of 4 years, the rights and freedoms. The organization and functioning of the Ombudsman is established by organic law.
(2)   The Ombudsman may not perform any other public or private.
On the organizational, Law No. 35 of 1997 states that the Ombudsman, elected by the Senate four years, the conditions for appointment of being the same as those required for the appointment of Constitutional Court judges. The law also provides that the Ombudsman is assisted in its work by two deputies, whom he called during his mandate, the legal opinion of the appointment, discipline, immunities and validations of the Senate.
The Ombudsman does not replace competent authorities to grant rights or to resolve a conflict of interest, so that his work is neither parallel nor in contradiction with the work of courts, public prosecutor or other public authorities to resolve a dispute on a citizen’s legitimate interest.
Article 56 of the Constitution provides:
(1)    The Ombudsman shall exercise his powers ex officio or upon request of persons whose rights and freedoms, within limits set by law.
(2)    Public authorities are obliged to provide necessary support to the Ombudsman in the exercise of his duties.
Ombudsman shall have the following courses of action23:
a)   The Ombudsman shall exercise his powers not only to notification of persons aggrieved by violations of the rights or freedoms, but also from the office;
b)  Applications – written or signed – may be addressed by any individual irrespective of nationality, age, sex, political affiliation or religious belief;
c)    Public authorities are obliged to communicate or, where appropriate, to provide the Ombudsman, as provided by law, information, documents or instruments which they hold in relation to applications that have been raised, giving him support in the exercise duties;
d) the Ombudsman has the right to make their own investigations, government authorities require any information or documents necessary for the investigation, hear, take statements from the heads of government authorities and any official who can give information necessary to settle the claim;
e)   If that person’s complaint is well founded, he will ask the authority’s administration, which violated her rights, to reform or repeal an administrative act and repair the damage and to restore the state before the injured person;
f)  The authorities concerned are obliged to take whatever steps necessary not only to remove the irregularities found and repair the damage, but also to remove the causes that have led or encouraged the violation of the aggrieved person, informing him about this on the „Ombudsman”;
g)    If the authority or official is not removed within 30 days from the date of referral to the unlawful act, the Ombudsman is addressed higher-level government authorities that are obliged to notify, no later than 45 days, the measures taken ;
Central government and the prefects, the failure by the Government, within 20 days of the measures taken, telling the Parliament;
i) The Ombudsman must not only notify the person who made the request solution or measures, but more or acquiescence of the persons concerned, he can make his findings public;
j) The Ombudsman can make recommendations for amendments to the Parliament may propose legislation or other measures to safeguard the rights and freedoms;
k) Advocate, in exercise of his duties, make recommendations, they can not be subject to judicial or parliamentary control.
Independence of the Ombudsman is established by the Constitution and Law 35 of 1997.
Ombudsman, under Article 57 of the Constitution, submit reports to both Houses of Parliament. They must be submitted at least once a year, but the constitutional text permits, the initiative, the Ombudsman can address Parliament whenever deemed necessary. In turn, and the Houses of Parliament can ask the Ombudsman to report. It is conceivable that such a report will cover some aspects that determined the House asked for the report. Reports outside of work-related main contein
recommendations on legislation or other measures to protect the rights and freedom.
PROTECTION OF FUNDAMENTAL RIGHTS     IN          CRIMINAL PROCEEDINGS
The criminal activity is regulated by law and carried out by competent authorities, with the participation of parties and other persons with a view to finding timely and full of facts that constitute crimes and crimes of fair punishment, so that any person who has committed a crime to be punished according to his guilt and no innocent person will not be held criminally liable, thereby aiming to defend the rule of law, the person, rights and freedoms, prevent commission of crimes and educating citizens in the spirit of compliance24.
Romanian criminal law principles are all ideas, concepts and rules that guide and travel through the criminal law and work to fight crime.
The fundamental principles are general rules under which it is regulated conduct of the entire trial25.
Among the fundamental principles must contain elements of dependence, consistent theoretical approach, leading to the aims of the criminal trial. The principles should give the same approach, the same resolve criminal institutions.
Romanian criminal law principles find application in all institutions of criminal law, namely, crime, criminal liability and penalties.
Criminal Procedure Code26, Chapter I dedicate „and the basic purpose of criminal proceedings” the following principles:
1. The principle of criminal legality
The criminal law is a regulated activity carried out by competent bodies, with the participation of parties and other persons with a view to finding timely and full of facts that constitute crimes, such as any person who commits an offense punishable under guilty or innocent person will not be
held liable27.
This principle is enshrined in the Code of Criminal Procedure art. 2, which states that criminal proceedings take place, both the prosecution and the trial, in accordance with the law expressing the following requirements:
a) the activity is not criminal proceedings may be conducted only with the legal authorities provided by law, the composition and the limits set by law, rules governing the organization, functioning judiciary, and their competence, are mandatory rules and can not tolerate any deviation from them;
b)    prosecution and court proceedings should be conducted only under the conditions and forms prescribed by law;
c) judicial bodies must respect rights of the parties and to ensure their exercise.
To ensure the legality of criminal procedure, criminal procedure code instuit certain legal safeguards. For example, whenever the law was not respected when he ordered a trial document or procedure, there is the possibility of canceling the act. People who have broken the law during the trial work may be sanctioned by administrative, civil or criminal.
Imposition of sanctions is not sufficient to guarantee the legality of the process. Therefore, the Code of Criminal Procedure organized control between judicial bodies to ensure removal of any illegalities. Thus, surveillance was organized criminal activity of research by the prosecutor, its the first instance court and the court of judicial review.
2. Formality principle trial
Necessary to carry out criminal acts in the office are met, except when otherwise provided by law28.
Principle led formality provisions providing for criminal investigation organs order to detect any motion on an offense, the requirement of judicial bodies to prosecute and conduct criminal investigations, the prosecutor’s obligation to have the prosecution, if they meet under the law for the court to hear the case and required the execution of final criminal judgment motion. Legal guarantee that that principle is the establishment of criminal disciplinary action against those who do not fulfill their legal obligation to conduct criminal.
For offenses such as violation of domicile, rape, beating, injury, criminal proceedings can not be instituted until the injured party complaint. Without such wounds can not prosecute. The same applies to the prosecution, if for some crimes against rail and road safety against the country’s defense capability has not been notified by the competent organ of railways, namely, the military body.
Based on the same exemptions from officialdom, prosecution or trial can not continue when the injured party withdraws prior plagerea or reconciled with the defendant, if the law allows. In some cases, criminal proceedings be started automatically, but his subsequent conduct is left to the person injured, in that it can reconcile and perpetrator (eg, the crime of striking, personal injury, seduction).
3. The principle of finding out the truth
Code pr. pen., Article 3, provides that „criminal conduct to ensure the truth about the person the perpetrator.”
Applying this principle leads to the object of criminal proceedings, is that any person guilty of a crime must be punished according to his guilt and no innocent person will not be held criminally liable.
In criminal proceedings must be held objective truth, because there is a risk to establish a truth by the judicial bodies of the judiciary, which is not consistent with reality because of insufficient evidence. Judicial truth is an appearance of truth, he competing with the facts from evidence, but not always with the objective reality.
Truth of the facts and circumstances of this case is whether there finding fact and truth about the person the defendant is certainly full of guilt or innocence of the accused. As a guarantee of application of this principle, the law ordered each judicial body before which the case take place, to verify compliance with the findings of fact issued by judicial authorities who handled the case previously, after which they must make their own conclusions.
4.  The principle of the active role of judicial bodies
Judicial bodies participating in criminal conduct should undertake active role both in initiating criminal proceedings and in carrying out the court and the enforcement of criminal decision29.
Principle requires the active role of judicial organs following obligations:
1)to explain the defendant and other parties to the proceedings, their procedural rights and help them during the trial to clarify the cause in all respects;
2)  to discuss the parties, by default, any matters which explanation depends on the correct resolution of the case, asking them to express their views on it;
3)    to have the necessary evidence lămuririi case management office;
4)  to examine the case in all respects, regardless of the position of the parties’ process.
Guarantee compliance with this principle is ordered that the controlling legal authorities to punish lack of an active role in the case be referred to the judicial body that has not shown an active role.
5.  The principle of personal liberty to ensure criminal
In art. 23 of the Constitution enshrined individual freedom by showing that individual freedom and security are inviolable.
Throughout the trial is guaranteed freedom of the individual. No person may be detained, arrested or otherwise deprived of liberty and can not be subjected to any form of restriction of liberty except in the cases and conditions provided by law30.
Criminal Procedure Code entered this principle in Article 5 of the CPP was amended by Law 281/2003 as follows:
1)  All criminal proceedings is guaranteed freedom of the individual.
2)  No person may be detained, arrested or otherwise deprived of liberty and can not be subjected to any form of freedom only restragere conditions and the cases provided by law.
3)    If the person against whom the measure of preventive detention or internment or detention has been ordered to restrict freedom aa believes this is illegal is right in all criminal proceedings to the competent court under the law.
4)  Any person who has been deprived of their liberty during the trial or that freedom was restricted, illegal or unfair, is entitled to compensation for damage suffered, as provided by law.
5)  Throughout the trial the accused or the defendant was in a state of arrest may request provisional release under judicial control or on bail.
Guarantees on individual freedom is found in the regulations regarding where preventive measures may be ordered, the competent authorities to order such measures, their duration, and verify the legality of such measures.
6. The principle of respect for human dignity
It was introduced in the Criminal Procedure Code by Law 32/1990 in the art. 51, added: „Any person who is under criminal investigation or proceedings should be treated with respect for human dignity. Submission to torture or to cruel, inhuman or degrading, is punishable by law.” Adopting this principle is the result of Romania’s accession to the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, adopted in New York in 1984, when Romania joined in October 1990. As a consequence of this accession, the Law 20/1990 was introduced in the Criminal Code art. 2671, which punishes the crime of torture as a crime against justice.
The securities covered by the provisions of the Code of Criminal Procedure, and provisions of the Criminal Code. Thus, art. 68 Criminal Procedure Code. shows that it is forbidden to use violence or other forms of coercion, promises or incentives in order to obtain evidence, also, Art. 229-231 Criminal Procedure Code. governing the suspension of prosecution in case of serious illness of the defendant, and art. 453 Criminal Procedure Code., Conditional sentence or interruption of the execution, on health grounds. The Criminal Code provided for crimes against justice (research abuse, torture), the subjects officials to penalize the criminal proceedings if they breach this principle.
7. The principle of presumption of innocence
Any person is considered innocent until his guilt is established by a final criminal decision31.
Presumption of innocence has been proclaimed by the French Revolution, as a principle with human rights and as a reaction to the inchizitjonal (mere accusation is tantamount to guilt and force the accused to prove innocence). Presumption of innocence was established by art. 11 Universal Declaration of Human Rights adopted by UN In December 1948, under which any person accused of committing a crime is presumed innocent so long as his guilt was not established in a public process to provide guarantees of defense.
The Criminal Procedure Code the presumption of innocence is covered in detail in chapter III, chapter regarding the evidence and the evidence32. The accused or defendant is not obliged to prove his innocence, it is presumed. Presumption of innocence may be rebutted by proof of guilt, and therefore to prosecute the defendant, the prosecution must prove that the crime was committed there by him, and to convict, the court must be in possession of evidence which shows guilt.
The accused or defendant taking advantage of the presumption of innocence is not required to produce any evidence of innocence, but when the judicial body has gathered evidence of guilt, the accused or defendant is entitled to prove their lack of rationality, because removing the evidence of guilt, operating presumption of innocence again.
It can not be rebutted only by clear evidence of guilt because of the evidence when it comes to doubt against presumed innocence, no rule is removed, doubt taking advantage of the defendant.
8. The principle of guaranteeing the right to defense
Criminal Procedure Code included among the basic rules of criminal defense Guaranteeing the right to refer to33:
1)  The right to defense is guaranteed accused parties defendant, and others throughout the trial.
2)  During the trial, judicial parties are obliged to ensure the full exercise of procedural rights under the law and administer the necessary evidence in defense.
3)  Judicial bodies are required to advised him immediately and before the hearing, the accused or the defendant about the offense for which is under investigation, legal classification and to ensure opportunity to prepare defense and exercise.
4)  Any party may be assisted by counsel throughout the trial.
5)  Judicial bodies have an obligation to the accused or defendant advised before you take the first statement, the right to be assisted by a counsel consemnandu is it in the minutes of listening.
The conditions in the cases provided by law, judicial bodies are obliged to take
assistance to the defendant or the defendant if he is not choosing.
Guarantees compliance with this principle are:
1) legal aid institution itself, governed by
Law 51/1995 (Legal Profession);
2)     the presentation of prosecution material through which the defendant has the right to meet you take it to better organize their defense;
3)   hearing the accused or defendant in various stages of criminal proceedings, in some cases, hearing the defendant is required as in case of arrest, arrest or extension of the time the judicial debate when the defendant is given the last word;
4)   when the defense is required by law infringements and perform an action in the absence of counsel is sanctioned by absolute nullity of the act under the provisions of art. 207 (2) Criminal Procedure Code).
9. Principle language in which criminal proceedings
Criminal Procedure Code provides in art. 7, that:
1)    In criminal proceedings, judicial proceedings conducted in Romanian.
2)   The Parties shall ensure the judicial bodies and other persons called upon to use their mother tongue in the process, procedural provisions are drafted in Romanian.
In art. 8 Criminal Procedure Code., as amended by Law 281/2003, states that: „Parties who do not speak or understand Romanian or can not express are provided free of charge, can take knowledge to file parts, the right to speak and the right to draw conclusions in court through an interpreter. ”
Requires quick resolution of criminal cases and to simplify possible criminal activity. This principle has no specific legislation in the current legislation, but registration is required to ensure fundamental principle of criminal purpose, that of finding the time and specifically the facts that constitute crimes.
It ensures efficiency and quality of evidence, as time passes delete traces, people and objects disappear and the quality of samples decreases.
By entering this principle as a fundamental principle would create and guarantee that the deadlines prescribed by law to carry out certain activities should be respected judiciary.
Promptness is required by numerous criminal provisions of the Criminal Procedure Code (eg art. 185-188 Criminal Procedure Code. Governing time in criminal proceedings, Art. 347 civil actinium provides severance and deferred her trial in another meeting, it would cause delay in resolving civil claims prosecution).
In addition to the above principles in criminal proceedings, protection of fundamental human rights is carried out taking into account the following rules.
10. The principle of timeliness (speed) in criminal
Assume the speedy resolution of criminal cases and to simplify possible criminal activity. This principle has no specific legislation in the current legislation, but registration is required to ensure fundamental principle of criminal purpose, that of finding the time and specifically the facts that constitute crimes, thereby ensuring the quality of evidence, whereas deleted over time traces, people and objects disappear and the quality of samples decreases.
By entering this principle as a fundamental principle would create and guarantee that the deadlines prescribed by law to carry out certain activities should be respected judiciary.
Promptness is required by numerous criminal provisions of the Code of Criminal Procedure34.
11.    The principle of equality of persons in criminal proceedings
This fundamental right in terms of access to justice, is the ability of any person to go to court to protect the rights, freedoms and interests legitiime. Citizens are equal before the law and public authorities, without any privilege or discrimination. Nobody is above the law35.
Law no. 304/2004 on judicial organization, provides in art. 6. (A) that access to justice can not be restricted, and in Article 7 para. (2) that justice is done equally for all without distinction as to race, nationality, ethnic origin, language, religion, sex , sexual orientation, opinion, political affiliation, wealth, social origin or condition or any other discriminatory criteria.
In the literature36, it considers that this principle is manifested in the following forms
–     All persons involved in solving criminal cases the same laws apply to them;
–  The same organ criminal proceedings without some people are privileged and without making any discrimination.
12. The principle of fair trial rights
Parties are entitled to a fair trial and to
resolve cases within a reasonable time37. The right to a fair trial must be understood that judicial bodies have the obligation to ensure conditions for conducting such a process.
13.      Interdependence fundamental principles of criminal
The fundamental principles are reflected in the conduct of all criminal acts in an interdependence and mutual conditioning38. These principles imply each other, failing one of them affect others. For example, the principle of legality which is considered a principle framework, requires compliance with other principles, as provided by law other regulation. Violation of one of the principles, consequently leads to failure of the principle of legality. In some cases, however, takes the role of the fundamental principles of judicial organs.
In addition to the above principles in criminal proceedings, protection of fundamental human rights be made taking into account the following rules.
Humanism
It is a rule laid down in the Constitution, but also in numerous articles of the Criminal Code.
Thus, art. 22 of the Constitution provides:
–  The right to life and right to physical and mental integrity is guaranteed;
–  No one shall be subjected to torture or to any kind of punishment or inhuman or degrading treatment;
– The death penalty is prohibited; Under this principle, criminal coercion
must have a human nature, the purpose of establishing criminal liability and specific conditions in these relationships is essential to consider the human condition of the convict, to respect the rights of legal and medical assistance, to use appropriate means of rehabilitation and resocialization serve to transform the offender and not degrade themselves to personal dignity.
Preventing criminal acts under the law Is the purpose of criminal law set out in Article 1 of the Penal Code. assumes that all regulatory and criminal law to ensure the prevention of dangerous acts committed by both compliance (general prevention) and the constraint (special prevention). Prevention is dangerous criminalization, punishment of those who do not comply with laws, enforcement and execution by the person who committed a crime and punishment to influence others, prompting those likely to commit crimes or to refrain from it. Prevention of new crimes are committed himself to punishment (article 52 of the Penal Code).
Offense sole basis for criminal liability It specifies the criminal law and expressly provided for in Article 17 para. (2) of the Penal Code. that the offense is the sole basis for criminal liability, acts as a guarantee of personal liberty, for without an offense can not result in criminal liability.
Under this rule, criminal law rejects the so-called liability for an act committed without guilt or an act that does not meet all three conditions cumulatively provided by law (the existence of social danger, guilt and be referred by the criminal law).
Personality criminal liability
It is expressly provided in the Criminal Code, but is derived from the conditions of criminal liability. Criminal law is specific that each person must answer for his deeds. In criminal law can not result in criminal liability for the acts of another individual or collective responsibility (Law no. 356/2006 has been established and the procedure for bringing to criminal liability of legal entities).
Individualization of criminal sanctions
It is expressly provided for in Article 72 of the Penal Code., Being specific to this branch of law, involves the application of sanctions in proportion to the seriousness of the danger the offender, with conditions under which the crime was committed. This individualization is of three kinds:
– Legal (criminal law drafting phase);
–    Judicial, made specifically as an offense (penalty phase);
–         Administrative penalty phase conducted.
The criminalization of acts that have some degree of social danger
The crime is the illegal form showing the seriousness of the highest. Criminal law is specific and is provided for in Article 17 par. (A) of the Penal Code., Consisting of the criminalization of the offenses only those facts which have a high degree of social danger, deose-bindu thus the offenses and violations ;
Establish a special penalty for juvenile offenders
Criminal law is specifically enshrined in Article 109 expressly under Title V of the Code pen. and refers in particular to:
– Age of criminal responsibility (up to 14 years is not criminally responsible minors, 14-16 years only if it is proved that they had discernment to 16 years penal responsibility);
–         The limits of punishment (imprisonment and fines) is always reduced by half (art. 109 par. (1) Code Code.)
–  Convictions for acts committed during minority or incapacity does not result in forfeiture (Art. 109 para. 4 of the Code pen.)
–    Convictions for crimes committed during minority status does not result in relapse (art. 38 let. The code pen.)
–   Limitation periods are reduced by half (article 129 of the Code pen.)
–   Convictions for acts committed during minority or incapacity does not result in forfeiture (Art. 109 para. 4 of the Code pen.)
–    Convictions for crimes committed during minority status does not result in relapse (art. 38 let. Of the Penal Code.)
–  Limitation periods are reduced by half (article 129 of the Code pen.)
–     Minors do not apply additional penalties (art. 109 para 3 of the Code pen.)
–  Conditional freedom of minors takes place under conditions more favorable than for adults (art. 60 para 2 of the Code pen.)
–  Priority, punishment does not apply, but measures provided for in art. 101 education. Code pen.
CONCLUSIONS
Regarding the protection of fundamental human rights in the criminal law contains provisions that ensure this, both the constitutions since 1991, and the Criminal Code and Criminal Procedure Code.
The existence of violations of fundamental human rights in criminal proceedings, especially during the criminal investigation, are isolated cases, when they occur, may be due to excess or abuse, or incompetence of individuals with responsibilities in this regard.
Currently, Romania is a constitutional democracy, a member of the European Union and other international organizations, citizen Tncalacarea damaged by his fundamental rights in criminal proceedings, if the Romanian authorities did not sanction this may address the ECHR.
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